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UNDER RULE 404{b
AND PERMITTED TH

not required to conéliic_t :

Rules of Evidence becatise

as a family man he Was"home watc



years old. Consequently, the State’s evidence of the Appellant

allegedly sexually abusmg h1s 3-y
and pre-dates the birth of h1s two (2) children

The Appellant once agam .rerrimds'thls Cou’rt that even fhe Ciréuit -

Judge in this case felt that the ewdence of the‘Appellant allegedly

sexually abusing his 13—year—01d mster 1n'1987 fell under Rule 404(b)‘.'_ |

(Tr. p. 108, April 15, 2005) Furthermore, the Appellant remmds thxsﬁ |




the Appellant and his w1fe (Tr .ppﬂ..l.OO 8 101, Apnl 15 2005) The
State was also allowed to cross examlne the Appellant about an affalr
that he had with a LaDonna Hatch (Tr pp 103 104 105 &; 106 Apnl .
15, 2005).

The State’s 1ntroduct10n of ev1dence that the Appellant had

allegedly sexually abused hls 13*year-old sxster m 198'7 "’.a' 'no”':

character evidence. However, it thls Court beheves that character
became an issue, then this ev1dence Was too remote to be matenal to

any of the criminal charges_.___i S ':' :

THE COURT ERRED WI-IEN IT VIOLATED RULE 8 1(d)(1)(n) OF.THE

WEST VIRGINIA RULES OF EVIDENCE BY PERMITTING AN OUT-OF-
COURT STATEMENT OF A CO-CONSPIRATOR T0 BE USED AGAINST
THIS APPELLANT WHEN THE DECLARANT WAS'AV '
TESTIFIED AT THE TRIAL

The Appellant remmds th1s Court that even'th A
State of West Virginia adrmts in its Bnef that the admlssmn of the taped

out-of-court statement by Zandell Bryant Whlch was pre _‘ented to the

jury was erroneously admltted More spemfically, the State concedes

that the admission of the taped out—of-_court statement by. Zandell- .. )

admissions when the declaraﬁt:_ ‘is-unavaijlable’: to testify. Zandell Bryant -




took the stand to testify in the State s cdse in chlef the same day that
the taped statement was admitted. However the State s1mp1y argues
that this error was harmless.

It should be remembered that the Appellant was on trlal for his life
and any statement that is adrmtted in error 1mpacts on the Jury ’s
decision in this matter. With regards to this type of error, all infe_rences
should be in favor of the Apbellant because of the severity of the penalty
if he is convicted. Be it remembered that the admlssmn of this out—of—
court statement of the co-defendant, Zandell Bryant permltted the _]ury
to hear evidence which was not otherwlse subject to cross-exammatron.
Because the Appellant or his attorney.w.as not able to:cross—.exam'_ine _this
statement, its admission had a devastating impac.t on the jury.
Consequently, the admission of the taped out.—o_f»-co_urt statement of the
co-defendant, Zandell B.ryant, was not a harrnless error. : |

. om

REVERSIBLE ERROR WAS COMMITTED IN THIS CASE AS THE
ASSISTANT PROSECUTING ATTORNEY MADE IMPROPER REMARKS
DURING OPENING STATEMENTS.

Your Appellant acknowledges that this ass1gnment of error is
probably the weakest of the three (3) a531gnments to whlch thlS

Honorable Court decided to hear However, if you take the 1mpr0per

remarks made by the Assistant Prosecuting Attorney durmg opemng
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statements and combine them wtth e1ther of the two (2) asszgnments ol'
error listed above, then Appellant submrts that such errors are more |
than enough to grant him a new tr1a1 Furthermore Appellant st111
hangs his hat on the fact that the remarks were 1mproper and these |
improper remarks were one of the ﬁrst comments the j Jury was able to
hear from the State’s Attorney Consequently, the 1mproper remarks . |
interfered with the Appellant’s r1ght to a falr and 1mpart1a1 trral e
CONCLUSION

The Appellant, David Nelson, respectfully submlts 'that the Trral

Court violated Rule 404(b) of the West Vlrgrma Rules of Ev1dence and
Evidence. Consequently, clther of these V1olat10ns of the West Vlrglma
Rules of Evidence, standing mdependently, denled your Appellant a falr

trial.

Dav1d Nelson :
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* and accurate oy of _tﬁe-fbrego_ing Appel"‘lé-nt’s Reply Brief was sent by
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